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Court of Appeal

26 May 2014
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Criminal Appeal No :B-05-31-02/2012 (THAI)
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Criminal procedure — Appeal — Appeal against conviction and sentence — Offence of trafficking in
dangerous drugs — Whether trial judge had failed to adequately consider appellant's defence
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Lailawati Ali (Attorney General's Chambers) for respondent

High Court Shah Alam- Criminal Trial No : 45A-89-2011

JUDGMENT OF THE COURT

Dato Azahar bin Mohamed JCA

[1] Miss Raveeploy Sangkam (“the appellant”), a citizen of Thailand was charged and tried for
trafficking in 765.9 grammes of Cocaine, an offence in contravention of section 39B(1)(a) of the
Dangerous Drugs Act 1952 (“DDA”), and punishable with mandatory death penalty under section
39B(2) of the DDA.

[2] The offence was said to have been committed between 5.11.2010 and 8.11.2010 at Room No. 28
Ward 6B, Serdang Hospital, in the District of Sepang, Selangor.

[3] At the conclusion of the trial, the learned trial judge convicted the appellant on the charge and
sentenced her to the mandatory death penalty and against that conviction and sentence she had
appealed to this Court.

[4] The outline of the prosecution evidence adduced at the trial in the High Court was as follows. On
5.11.2010 at about 10.55 a.m., the appellant was stopped by C/Inspector Zamri bin Razab (“PW2”)
and his team at Gate No. 3 Arrival Hall Kuala Lumpur International Airport Building (“KLIA”). The
appellant was taken to the narcotics office located at the KLIA. In the said office, a search was *3
conducted on the appellant as well as her luggage and hand bag. Nothing illegal was found on the
appellant.

[5] Afterwards the appellant was taken to the Serdang Hospital. There, Mohd Yazid bin Hashim
(“PW4”) conducted an x-ray examination on the appellant. The x-ray showed that there were foreign
white capsules found in the appellant's stomach which were suspected to be drugs. The appellant
was subsequently admitted into Ward 6B, Room 28 of the said hospital. The appellant was given
medication in order to facilitate the discharge of the white capsules from her stomach. During her stay
at the hospital from 5.11.2010 until 8.11.2010, the appellant had discharged 83 capsules from her
stomach through bowel wash out.

[6] The 83 capsules were marked and sent to the Chemistry Department for chemical examination
and analysis. The capsules were later certified by the chemist, Maimonah bt Sulaiman (“PW7”) to
contain Cocaine weighing at 765.9 grammes in total. Cocaine is one of the drugs listed as dangerous
drugs in the First Schedule to the DDA. *4
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[7] On the basis of the prosecution evidence, the learned trial judge found a prima facie case against
the appellant and ordered the appellant to enter her defence. The appellant elected to give her
evidence under oath.

[8] The defence of the appellant can be summarised as follows. The appellant is a divorcee with 3
children. All of them are staying in Bangkok. On 22.10.2010, the appellant flew from Bangkok to
Kuala Lumpur via Lufthansa Airlines. She stayed in Kuala Lumpur for 3 days before she took another
flight to Argentina via Malaysia Airlines on 26.10.2010 to meet her boyfriend, whom she knew by the
name of Rado. In Argentina, the appellant met Rado and stayed there for a week. Two days before
her flight back to Bangkok, Rado asked the appellant whether she wanted to earn some money. The
appellant agreed and according to Rado, if the appellant was able to swallow the capsules, the
appellant would be paid USD5000. The next day, an unknown person brought the capsules to the
appellant's hotel room and she swallowed the said capsules 6-7 hours before her flight back to
Bangkok via Kuala Lumpur. On 3.11.2010, the appellant flew from Argentina to Kuala Lumpur via
Malaysian Airlines. At KLIA, the appellant was stopped by the police when she wanted to board a taxi
at the exit. The *5 appellant was then brought to a room where the police inspected her bag and
subsequently a body search was also done on her. Nothing illegal was found in the luggage as well
as on her. The appellant was brought to Serdang Hospital by the police at around 5.00 p.m. and an
x-ray examination was conducted on her. The appellant stayed at the hospital for 4 days and during
this time, the appellant was given medication to clear her bowel. However, the appellant could not
remember how many times she visited the hospital toilet for the discharge of the capsule.

[9] The appellant admitted to swallowing the pills which she thought was medicine and that she did
not carry them in her luggage as she was informed by Rado that the medicine was illegal medicine
and would be confiscated by the police if they were discovered. The appellant claimed that she did
not know that the capsules contained drugs and all she wanted was the payment offered.

[10] The appellant had also denied the prosecution's suggestion that the drugs were meant to be
distributed in Malaysia. She stated that she was supposed to bring the capsules back to Bangkok. *6

[11] At the end of the defence case, the learned trial judge found that the appellant had failed to raise
any reasonable doubt against the prosecution's case and therefore the appellant was convicted in
respect of the said charge and sentenced to death.

[12] In the Petition of Appeal, the appellant attacked the judgment of the learned trial judge on a
number of grounds. However, when the appeal came before us, learned counsel for the appellant
raised only one ground in support of the appellant's appeal. It was submitted that the learned trial
judge seriously erred in failing to adequately consider the defence of the appellant. In the first place,
learned counsel conceded that based on the decisions of Ong Lock Soon v PP [2012] 2 MLJ 641 and
Isidro Leonardo Quito Cruz v PP [2013] 2 MLJ 1, the defence of ‘in transit’ under section 21(6) of the
DDA should no longer be accepted as a valid defence for a charge of trafficking in dangerous drugs
under section 39B of the DDA. Learned counsel argued that the main question now is whether the
learned trial judge had conducted a maximum evaluation of the appellant's defence despite the court's
rejection of the appellant's ‘in transit’ defence. Learned counsel took us through the sworn evidence of
the appellant where the appellant did not deny the fact that she had swallowed the capsules, however
the *7 appellant had also firmly stated that she could not be certain on whether the capsules
contained drugs or otherwise. According to learned counsel, this goes directly to the element of
knowledge on the part of the appellant, which must be examined thoroughly by the learned trial judge.
Learned counsel submitted that the element of knowledge was not discussed at all by the learned trial
judge in her judgment. It was further submitted that the learned trial judge merely depended on the
fact that the appellant had swallowed the said capsules and therefore she must had known that the
capsules contained drugs. By deciding as such, learned counsel argued that the learned trial judge
had also failed to appreciate the principles of law as stated in the often-cited case of Mat v PP [1963]
MLJ 263 with regard to the duty of the trial judge at the end of the defence case.

[13] In considering the ground raised by learned counsel, we had closely scrutinized with care the
judgment of the learned trial judge. The learned trial judge took particular care to consider and
judicially appreciated the essential element of knowledge on the part of the appellant. The learned
trial judge had also given her consideration of the appellant's defence. Even though the learned trial
judge rejected the appellant's ‘in transit’ defence, she further proceeded to *8 consider the defence of
the appellant that she could not be certain the capsules contained drugs or otherwise. Upon
evaluating the defence of the appellant, the learned trial judge made an important finding on this point
by saying:
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‘The defence of “in transit” failed but in the interest of justice, it would be fair to examine if the
defence of the Accused has raised a doubt in the Prosecution's case.

On examining the evidence of the Accused, there is no denial or it is not dispute that she had the
drugs in her system and had discharged them in Malaysia. The Prosecution had proven a prima
facie case against the Accused who had not able to cast a reasonable doubt in the Prosecution's
case.’

[14] Learned counsel argued that the above excerpt from the judgment of the learned trial judge
showed that the learned trial judge had merely stated in 5 lines with regard to her “examination of the
accused's evidence”. According to learned counsel besides the 5 lines, nowhere else in her judgment
that the learned trial judge had discussed the appellant's defence which was tendered in court.
Therefore, learned counsel submitted that the learned trial judge had indeed failed to conduct a
maximum evaluation of the appellant's defence. *9

[15] We found that the complaint of learned counsel lacked merit. The excerpt from the judgment of
the learned trial judge should not be read in isolation but must be read and considered in its proper
context. More importantly, the judgment must be considered in its entirety. In this regard, it is
important to note that the learned trial judge made the following finding at the close of the
prosecution's case:

‘Once custody and control is proven, knowledge can be presumed by virtue of section 37(d) of
the Act. However in this case, even if the presumption is not applied it is not likely that the
Accused did not know what she was swallowing. If the packages did not contain illegal
substance, there was no reason for her to have to swallow (“hide”) them to transport them. This
would “give rise to an inescapable inference that the Accused must have known that” the
packages contained illegal drugs.’

In the later part of her judgment, the learned trial judge held:

‘Therefore, the act of the appellant travelling from Buenos Aires to KLIA having the drugs
concealed in her stomach is what is envisaged by section 2 of the Act in the definition of the word
“trafficking”. Her act amounted to keeping, concealing, transporting and carrying.’

*10

[16] It is significant to take note that a judgment is the expression of the view of a judge arrived at
after due deliberation of the evidence and of the submissions advanced before the said judge. Each
judge has an individual manner or style of expression (see: Nur Azmi So'aib v Public Prosecutor
[2013] 1 CLJ 563). In our judgment, on consideration of the entire judgment of the learned trial judge,
we found no merit in the complaint that the learned trial judge had not considered or adequately
appreciated the defence of the appellant that she could not be certain the capsules she had
swallowed contained drugs or otherwise.

[17] More importantly, on the facts of the present case, in our judgment, the learned trial judge was
entitled and correct in making such a finding. The appellant's story that she could not be certain the
capsules contained drugs was correctly rejected by the learned trial judge. In our view, the story of
the appellant is highly improbable and far-fetched; it must be imaginary and untrue. The appellant's
story must be rejected totally as a lie made in the face of the appellant being desperate to make a
defence. ‘Reasonable doubt’ is the doubt that is reasonable and real, not fanciful or imaginary. The
court's acceptance of the explanation offered by an accused person must be based upon acceptable
reason and *11 common sense, and cannot be illogical or irrational. The existence of reasonable
doubt is dependent upon the totality of the evidence and on an examination of all the evidence in a
fair and reasonable manner and not in isolation (see: Ali Tan Bin Abdullah v Public Prosecutor [2013]
2 MLJ 676). In the present case, no reasonable doubt could arise on the appellant's guilt. Having
regard to the facts and the prevailing circumstances of this case, the appellant had more than enough
opportunity to ascertain the true nature of the capsules before swallowing them. And the most telling
evidence is that she merely relied on what was said by Rado and the unknown person. She shut her
eyes to the obvious because she knew that the capsules she had swallowed contained drugs. She
was willing to accept the risk. Drugs traffickers would not carry drugs openly but they would make use
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of all kinds of ploy or trick to conceal the drugs from being detected by enforcement officers (see:
Nenggani Asmo v Public Prosecutor [2014] 1 MLJ 501). In our judgment, the appellant's defence was
rightly dismissed by the learned trial judge.

[18] For all these reasons, we had dismissed the appeal. The learned trial judge did not make any
appealable error which merited our intervention. We found the conviction of the appellant safe. We
*12 affirmed the conviction and the sentence of death imposed by the learned trial judge upon the
appellant.
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